LHE 
NEW JERSEY LAW JOURNAL. 


PUBLISHED MONTHLY. 





VOL. XIX. NOVEMBER, 1896. 





EDITORIAL NOTES. 


AN INTERESTING article, too brief. however, appears in the Central 
Law Journal, on Sept. 25, 1896, upon the “Laws Pertaining to Wheel- 
men.” It is surprising how with the multiplication of the use of the 
bicycle, litigation has not been extensive, if any one may judge from the 
few reported cases. The articles treats of the subject of the general 
rights of a bicyclist,whether the bicycles are baggage, and finally, bicy- 
cle ordinances. It sums up the law as follows: ‘We find that a bicycle 


is held to be a vehicle to all intents and purposes both in this country 
and in England ; that its riders have the same rights on the road are 
subject to the same liabilities as are the drivers of any other vehicle ; 
that have no rights on the sidewalks of cities or towns unless as given 
by special ordinance, and even then the riders are not released from lia- 
bility from all accidents occurring while riding on the walks ; that ordi- 
nances prohibiting the use ot bicycles on the streets of any city or town 
are discriminating and unreasonable ; that ordinances requiring bicycles 
to carry lights and bells are discriminating and therefore void; that a 
bicycle is subject to levy and taxes just as other personal property, and 
that a special tax cannot be collected on them; that a bicycle can be 
carried as personal baggage upon railroads without the owner’s signing 
a release or having to pay extra therefor.” 

The only case cited, to the effect that a city may not pass an ordi- 
nance requiring a bicycle to carry a light arose in Massachusetts, but, 
we believe, was not appealed from the inferior to the superior court; 
the ground taken was that it was discriminating and unreasonable. The 
same thing might be said in reference to a bell, because other street 
conveyances are not required to ring a bell at street corners. But we 
disagree with the conclusion of the author of the article referred to, in 
this respect: a bicycle is not a carriage or vehicle in the usual sense of 
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those terms; it runs much swifter and is much more likely to occasion 
accidents. The question is not whether, in making these ordinances, the 
cities are discriminating against bicycles, but whether the public safety 
does not demand special laws to meet a special emergency. Any reas- 
onable inhibitions which promote the public safety and do not impose 
needless restrictions upon travellers, will, we think, be found to be law- 
ful and the courts will uphold them. 





THE Green Bag for October contains an article by A. Jakey Hall, upon 
“McKinley and Bryan as Lawyers”, which contains interesting infor- 
mation to the members of the bar. Everybody knows that Major Mc- 
Kinley has made his mark in Congress, but not so many are acquainted 
with the fact that his career at the Bar was of a very high order and 
that he met in the trial of small causes with distinguished success. It is 
also gratifying to know that Mr. Bryan proved himself to be a lawyer 
who justly commanded large fees and an extensive practice. Mr. Hall 
says that Mr. Bryan’s star law case will be found in the 156 U. S. Re- 
ports, p. 335, in Connell v. Smiley, settling the much mooted question, 
“Can jurisdiction separate two litigating citizens of the same state from 
their state court into a Federal court because intervenors are citizens of 
andther state.” We can well understand that Mr. Hall might say that 


lawyers, however they may cast their votes, may be gratified that they 


are balloting for a able competitor for the Presidency, but we do not 
quite grasp his idea, when he refers to the matter in such language as 
this: ‘‘Whomsoever may be chosen to succeed sueh legal incumbents of 
the White House as were Jefferson, Pierce and Arthur”. 


Tue Barrister of Toronto for September says: “ Notwithstanding the 
supposed triumphs of modern civilization, and the loud proclaiming of 
the equality of men, we find the Louisiana Legislature and the United 
States Supreme Court making laws that colored people in that state anust 
ride on separate railway cars. This enactment can be viewed cnly with 
feelings of unmixed regret and surprise. In a great country like the United 
States, which has ever boasted of the freedom and equality that flour- 
ished under her egis, the unkind and slighting distinction is certainly 
something most unlooked for. The cause of Africa’s children, for per- 
sonal freedom and for equality of citizenship, has enlisted some of the 
greatest and noblest of men, whose example the people of Louisiana 
would have been honoured in following. Even Shakespeare has found 
one of his greatest heroes, the brave Othello, from the colored race, and 
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in the Merchant of Venice we find the Prince of Morocco, in words of 
great dignity, pleading for Portia’s hand, and excusing his African blood— 


‘Mislike me not for my complexion, 
The shadowy livery of the burnished sun, 
To which I am neighbour and near bred.’ 


And Portia, the beautiful European, finds no reproach in him on that ac- 
count.” 

The Barrister does not state what the Canadian law is with referencé 
to the rights of colored people in Canadian hotels, though it does note a 
case of seven years ago, when the Toronto court justified a hotelkeeper 
in refusing accommodation to a man of African descent, and we fear the 
Torontonians are quite as bad as the Louisianians, in oppressing a déwn- 
trodden race. 





SUPREME COURT MINUTE EXTRACTS. 





Now that the work of arranging the old records of the office of the 
Clerk of the Supreme Court is well under way toward completion, a 
vast amount of most valuable historical material has been brought to 
light. Among other matters, the minutes of the court from 1702 have 
been renovated and, under the care of an expert binder, the books are 
good for many years additional use. Great care has been taken to pre- 
serve the original covers, many of which are in vellum and stamped in 
gold with the royal arms. An idle hour spent in turning their pages 
furnishes not only a deal of amusement, but likewise opens an ‘ undis- 
covered country,” from the bourne of which one returns even regretfully. 

First among the rare volumes we find the minutes of the court under 
the date of November 6th, 1704. At the court held soon thereafter there 
were present the Honorable Justices, and forthwith— 

‘Proclamation made for silence as follows: Her majesty’s judges and 
justices of her Supreame Court holden for this her province of New Jer- 
sey doe charge and command all manner of persons to keep sylence and 
heare her majestys comicons openly read on paine of imprisonment.” 

‘Three proclamations made, silence commanded and the court opened 
in forme as follows.” 

‘All manner of persons that will sue or complaine or have any thing 
here to doe at this Supreame Court holden here this day before her ma- 
jesty’s judges and justices for this Province of New Jersey draw neare 
and give your attendance and you shall be heard, 

God save the Queene.” 

As we look through later volumes some valuable precedents appear 
under the rules from time to time established. The following is of inter- 
est to modern practitioners: 
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“August Term, 1761, Rules for Regulat’g Jury’s of View. 

‘“WHEREAS, great irregularities as well as male practice have fre- 
quently happened in this colony on views had by jurors summoned for 
that purpose of lands in question in suits depending in this court to the 
great prejudice of justice and in contempt of the processes issuing from 
this court, to prevent which for the future, it is ordered by the court, 
that no paper writing or map relating to the lands in controversie be 
showed to the jury on view on any pretence whatsoever, and not until 
they come into court on the trial of the cause for which they are sum- 
thoned to try. And it is further ordered that the sheriff suffer no person 
to argue or say any matter or thing before the jurors concerning the dis- 
puted lands excepting such person or persons appointed by the writ to 
show the premisis in controversie, who have liberty to inform the jury 
that such a river, brook stream, little gully, tree or other matter or thing 
he thinks proper will be given in evidence on the trial of the cause and 
for what purpose that the same is shown either as the beginning line or 
corner of lands in controversie, as the case may be, and it is further or- 
dered by the court that a copy of this rule be sent to the sheriffs of the 
several counties in this province that they may govern themselves ac- 
cordingly and give due notice to the court of all persons acting contrary 
to this rule.” 

In May Term, 1762, the following case appears : 

‘‘John Denn ex dim. Tunis Ryerson v. Derrick Dey.—In Trespass and 
Ejectment for Lands in Bergen County. 

“Rule for trial at bar as the lands in controversie in this cause are 
worth upwards of £200 sterling money of Great Britain.” 

‘*An affidavit being also read in this cause that Tunis Dey, son of the 
defendant, and tenant in possession of the lands in question in this cause 
is one of the representatives of this province, for the county of Bergen, 
where said lands lie and whereon said Tunis Dey now lives, and has 
great influence on many and great part of the inhabitants of said county, 
that the title to several tracts of land now in possession of many of the 
freeholders of said county is depending upon the same title, controverted 
in this cause and the connections and relationships of those persons are 
very extensive in said county, and from thence verily believes that an 
impartial jury cannot be had in said county to try this cause, whereupon. 
on the motion of D. Ggden, attorney for pltff. it is ordered by the 
court that a jury do come from the county of Morris to try this cause 
and that a V. F. do accord. issue to the Sheriff of M. Co.” 

A similar cause appears at this Term: 

John Denn ex dem. of William Kelly v. Josiah Bradwell —Ejectment 
for Lands in Essex County. 

The question was whether the title set up by the people of Elizabeth- 
town, claiming under license from Gov. Nichols and Indian purchase, 
and Nichol’s executive confirmation thereof, be or be not sufficient title 
against the claims of the present proprietors of East New Jersey by title 
under Duke of York. The people of Essex being closely related, and 
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holding under the Indian purchases, “a jury of free and lawful men of 
said county cannot be summoned within this bailwic to my said cause.” 
On motion of Mr. Cortland Skinner, the jury to try cause shall come from 
Burlington, that a V. F. issue, that a view of premises be had and “that 
the Sheriff of Burlington do attend thereon under protection of this 
court.” 

In criminal cases in the year 1792, both of the August Term, the two 
cases herewith cited are of especial interest. 

“The King v. William Thomson.—Sur Indictment for Larceny. 

“The prisoner being set to the bar and being asked what he had to 
say why sentence of death should not be pronounced against him accord- 
ing to his conviction he pray’s the benefit of the clergy. 

“The King v. William Thomson. 

“The prisoner being set to the bar he produced and offered to the 
court a pardon under the great seal of this province, pardoning the pris- 
oners of divers larceny’s, whereof he stands convicted by his own con- 
fession, provided he enters intothe king’s service as a soldier. Whereupon 
the said pardon being read he enlisted into his majesty’s service accord- 
ingly, and took the oath appointed by law in open court.” 

Concerning the much discussed title of Sergeant-at-Law, the minutes 
contain these entries. On March 18, 1763, it appears that— 

‘WHEREAS, it hath been represented to this court, that his majesty’s 
subjects inhabiting within this province who are possessed of entailed 
estates labor under great disadvantages on account of the small number 
of persons impowered by this court to pass fines or suffer recoveries, and 
do all other matters and things necessary thereto, the court taking the 
same into consideration do appoint Cortland Skinner and Richard Stock- 
ton, Esqrs., sergeants-at-law, to all intents for the purposes aforesaid, 
with full power to do and act therein as sergeants-at-law may and do 
and can act in such cases in any of his majesty’s courts at Westminster 
in Great Britain.” 

Upon the next day it seems Cortland Skinner was appointed without 
his knowledge or application. He informed the court that he doubted 
the regularity of the rule, particularly as the chief-justice was absent. 
The court reconsidered and came to the opinion “That sergeants could 
not regularly be made or appointed by rule of court, but ought upon the 
recommendation of the judges to be called up by writ out of Chancery,” 
then sworn agreeably to the English practice. The rule was vacated 
and annulled and it was further ordered “that no person for the future 
shall do or practice * * as a sergeant in this court but only such 
as are recommended by the judges to his majesty’s governor of the prov- 
ince,” in manner as before stated. 

The next step was to reconsider the rule as follows: 

“Tt being suggested to the court by some of the gent. of the barr” 
that the rule of March 19, 1763, “is prejudicial of the inhabitants of this 
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province who have occasion to have recovery suffer’d for the docking 
off of estates tail and other purposes. Inasmuch as his majesty’s gover- 
nors have never called up any gentlemen of the barr” by virtue of chan- 
cery writ, the supreme court by rule nominating and appointing fit and 
proper persons, (the rule of March,1763) is vacated and set aside. Philip 
Kearney, David Ogden, Lewis Ashfield, Cortland Skinner, Richard 
Stockton and Jas. Kinsey were admitted and appointed thereupon. 

Our ancestors to quote a popular phrase had “troubles of their own,” 
as these references show. 

“The King v. John Hannab and Harman Rosecrans.—Sur. Indictment 
and Conviction for Deceit. 

‘It is ordered by the court that the said John H. and H. R., do stand 
in the pillory in Perth Amboy on Tuesday, the 25th day of this instant, 
between the hours of ten and twelve in the forenoon of the same day, 
there to continue for the space of one hour that then they be carried 
back to Elizabethtown there to continue until the time limmitted by their 
sentence in that court”. 

“Dom Rex v. .—Sur. Adultery. 

A fine of 30£ was imposed which if he be unwilling or unable to pay 
then he shall be “whipped at the public whipping post in Burlington” “with 
thirty lashes on the bare back”. He was also to indemnify the town- 
ship of Springfield ‘‘for the maintenance of the said Bastard child.” 

Justice demanded her due—but was the township ever indemnified? 

Francis B. Lee. 





Trenton, N. J. 





COMMERCIAL LAW AGENCIES. 





['*‘From American Law Register and Review.”’] 


1, AGENCIES Or COMMERCE—JUDICIAL NOTICE. 

Commercial agencies are well-known instruments of commerce, in 
many things essential to the transaction of the commercial business of 
to-day. They “have become vast and extensive factors in modern 
commercial transactions for furnishing information,” said the Appellate 
court of Indiana, ‘to retail dealers and jobbers as well as to wholesale 
merchants. The courts are bound to know judically that no vendor of 
goods at wholesale can be regarded as a prudent business man if he sells 
to a retail dealer upon a credit without first informing himself through 
these mediums of information of the financial standing of the customer, 
and the credit to which he is fairly entitled.” Furry v. O.Conner, 1 
Ind. App. 573; S. C., 28 N. E. Rep. 103; Eaton v. Avery, 83 N. Y., 
31; 8. C., 7 Am. Rep. 389; Holmes v. Harrington, 20 Mo. App. 661. 


2. ContracTiInG AGaAinst LIABILITY FOR NEGLIGENCE. 
The general rule, undoubtedly, is that a person may not escape lia- 
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bility for his own negligence by a stipulation to that effect. Such a 
contract is contrary to public policy. But this rule does not apply in its 
full force to mercantile agencies in gathering information and dissemi- 
nating it among its customers and patrons. The methods of such agen- 
cies are well known, and need not here be specified nor stated. It is 
customary for them to contract against the negligence of their own 
agents in the gathering of information, and usually. the contract with 
their patrons provides that such agents shall be considered the agents of 
the patrons. In a contract of this character it was contended that it was 
a contract against gross negligence only, and not against ordinary neg- 
ligence, but the court thought differently. ‘‘ By the contract,” said the 
court, ‘‘ the plaintiffs expressly agreed to take the risk of such loss upon 
themselves. The authorities, to which we have been referred, have, in 
our judgment, no application to the case. Common carriers, innkeepers 
and others engaged in the exercise of a public calling, cannot thus pro- 
tect themselves against the consequences of gross negligence in the 
agents whom they employ. This limitation of the right to contract, as 
parties may choose, is an exception from the general rule and confined 
to the class of cases named, when the public interests are supposed te 
demand its application. It has no place here. The contract which 
these parties entered into must be enforced as they made it. It may have 
been unwise, but with that we have nothing to do. One or the other 
must bear the risk involved in depending upon agents scattered over the 
country, of whom neither could know much. The plaintiffs agreed te 
bear it, and they must take the consequence.” Duncan v. Dunn, 9 Cent. 
L. Jr. 151; 8S. C., 7 W.N. C. 246; 8 Rep. 299; Crew v. Bradstreet 
Co., 6 Pa. Co. Ct. 360; Dunn v. City National Bank, 58 Fed. Rep. 
174; 8S. C., 7 C. C. A. 152, (reversing 51 Fed. Rep. 160). 

When the plaintiff, as a member of such an agency, inquired concern- 
ing one B, “grocer, 63 Grand avenue, Detroit, Mich.,” and the agency 
reported concerning one B. “grocer and saloon keeper, 573 Russel, corner 
Ohio, Detroit, Mich.;” and the plaintiff, without further inquiry, filled 
an order for 63 Grand avenue; and the plaintiff sued the agency, 
the goods never having been paid for, alleging that the defendant did 
not make proper inquiry of the agent at Detroit, but there was no evi- 
dence in support of the allegation; it was held that the evidence did not 


show the defendant guilty of such gross negligence as rendered it liable 


for the goods. Xiques v. Bradstreet Co., 70 Hun. 334; 8. C., 24 N. Y. 
Supp. 48; 53 N. Y. St. Rep. 814. 

But a contract, however, against the negligence of such agents does 
not protect the agency from an error made in the publication of its books 
of reference giving the financial responsibility of merchants and others, 
and upon which a subscriber of the agency relied in selling goods and 
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suffered a loss. In such a case it is not necessary to sue the purchaser 
of the goods and to thus establish his insolvency before suing the agency. 
Crew v. Bradstreet, 134 Pa. 161; S. C., 19 Atl. Rep. 500; 25 W. N.C. 
538; 6 Pa. C. C. 360. 


3. LiaBILITy AS AFFECTED BY THE STATUTE OF FRAUDS. 

Whether or not the liability of the agency for false representations is 
affected by the statute of frauds, is a question not settled. It has been held 
that a false statement concerning the financial ability of a merchant, not 
made in writing, and of course unsigned, bound the agency; on the 
ground that it could not violate its original contract made in writing with 
its patrons to furnish accurate statements concerning such persons as in- 
quiry should be made. Sprague v. Dunn, 12 Phil. 310. 

Another view of the question is that the action is not upon the repre- 
sentations, but upon the contract, and no statute requires that to be in 
writing. Whichever view is taken, it results in holding the company 
liable. McLean v. Dunn, U. C. 39 Q. B. 581. 

This last case was very much shaken on appeal, and while the case 
was reversed on other points, there is a strong dictum that the decision 
on this point in the lower courts was erroneous. McLean v. Dunn, 


1 Ont. App. 153. 


4. LIABILITY AS A CoLLECTION AGENCY. 

If a commercial agency undertakes to collect a claim, it is responsible 
the same as an attorney, unless the contract to collect limits its liability: 
Bradstreet v. Everson, 72 Pa. 124; S. C., 13 Am. Rep. 665. 


_ §. PRIVILEGED COMMUNICATIONS. 

As early as 1826 an English society formed for “the protection of 
trade against swindlers and sharpers,” into which all fair traders were 
admissable, reported to its members that a certain person was deemed 
an improper person to be balloted for as a member. It was the duty of 
the society through the secretary to make this report. The person who 
was thus singled out brought suit for libel, and Lord Tenterden in- 
structed the jury that the communication was libelous beyond a doubt, 
and the jury gave a verdict for the plaintiff. Goldstein v. Foss, 2 C. & 
P. 252; S. C., 12 E. C. L. 556. 

In 1848 arose a case more nearly akin to the subject here discussed. 
The appellants were directors in a Scottish mercantile society, formed 
“to concentrate and bring together, from time to time, a body of infor- 
mation for the exclusive use of the members, relating to mercantile 
credit of the trading community, with a view of diminishing the hazards 
to which mercantile men are exposed.” The rules of the society re- 
quired its secretary to collect from the public records of protests the 
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names and designations of debtors in trade, to print this information and 
forward it monthly to each member of the society. The respondent had 
dishonored two notes, aud procured an interdict against the publication 
of the probate by the appellants. The laws of Scotland required all pro- 
tests to be recorded in a public register, and it was conceded that the 
extracts complained of were taken from the record and were made for a 
limited purpose and for the use of the society. The House of Lords dis- 
missed the interdict on the ground that the act was a perfectly lawful one 
—the publication of a public record, by law required to be kept. Flem- 
ming v. Newton, 1 N. L. Cas. 363. 

In 1855 arose an early case in this country. The plaintiff was a mer- 
chant and the defendant the proprietor of a mercantile agency. The 
defendant had received, on what was supposed to be reliable authority, 
a report injurious to the credit of the plaintiff. This report had been 
read by defendant’s agency, who were interested in knowing the plain- 
tiff’s financial standing. The report was not correct and was unjust. The 
court instructed the jury that if the defendant, or the constituted agent 
of a commercial house, upon the application of his principal, made in- 
quiries at the proper place and under proper and reasonable grounds to 
insure accuracy and privacy concerning the information thus obtained, 
and the information which he thus obtained was reported bona fide to his 
employer, and to him alone, as the result of such inquiries, and for the 
purpose of governing his conduct in his business transactions with the 
party concerning whom the inquiry was made, such communication 
might be justifiable, as a confidential communication, and the defendant 
would not be responsible, although the information was incorrect and 
unfounded in fact, the defendant acting in good faith, and believing it 
to be true at the time he communicated it; but that the privilege of a 
confidential agent would be confined to the agent, and if the principal 
repeated it to others, he would be responsible. Billings v. Russel, 18 
Boston Law Rep. 699. 

The leading case in this country was decided in 1851 and affirmed in 
1853. The defendants had a commercial agency in New York, and 
printed on sheets, and afterwards in a book, a report on a business house 
in Columbia, Miss., of which the plaintiff was a member. After giving 
an unfavorable report of the business of the firm, the report said the 
plaintiff, Taylor, was an unprincipled character. The sheets and books 
were distributed among members of the society, some of whom were in- 
terested, but most of them were not. Taylor sued the defendants for li- 
bel, and the defense was that the communications were privileged. The 
court denied the soundness of the defense, on the ground that they were - 
furnished to persons having no present interest in the reports, and by 
persons having no other interest in furnishing it than to gain a profit 
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thereby. ‘No case,” said the court, “that has been cited protects a 
communication made for the mere purpose of profit, and to. persons hav- 
ing at the time no interest in knowing it. Nor can such a rule be main- 
tained upon principle. The only ground of privileged eommunica- 
tion is interest, either in the party baving or receiving information ; 
but it is not to be found in a case where no such interest exists at the 
time the communication is made. Any extension of the rule would be 
fraught with danger to that class of business men to whom credit is of 
any value.” Taylor v. Church, 1 E. D. Smith, 279. 

On appeal the decision was made to rest solely on the ground that the 
information claimed to be libelous was communicated to persons other 
than those who had a direct and a special interest in it, and is an author- 
ity for nothing beyond. Taylor v. Church, 8 N. Y. 482. 

In 1868 arose the second case in New York, and the case next in point 
of time. The defendant was the owner of a mercantile agency. By the 
terms of the subscription to the agency which constituted the con- 
tract between the defendant and the persons to whom the alleged slan- 
dérous words were uttered, all information was to be considered strictly 
confidential, and furnished only for the use of subscribers. A subscriber, 
holding a note endorsed by the plaintiff, applied to the defendant for in- 
formation concerning such indorser’s credit and responsibility. The books 
of the agency were consulted by its clerk, and the result communicated 
by the proprietor to the subscriber, to the effect that the indorser was 
a “‘man of no responsibility; he was a bad man and worked for counter- 


feiters, and was a counterfeiter.” This communication was held privi- - 


legod, the words having been communicated by the defendant in the 
performance of a duty imposed upon him, to a person who had an inter- 
est in the matter, and who had a right to require its information. The 
decision follows the rule laid down in Toogood v Spryling, 1 Comp. M. & 
R. 143, to the effect that a communication is privileged, if fairly made 
by a person in the discharge of some public or private duty, whether legal 
or moral, or in the conduct of his own affairs, in matters where his in- 
terest is concerned. Ormsby v. Douglass, 37 N. Y. 477. 

The next case in point of time, we believe, is a Pennsylvania case. 
There an agency had sent to all its subscribers a ‘notification sheet,” 
containing the names of persons whose commercial ratings should be 
changed from those given in a book previously furnished. The sheet 
gave no particulars, but instructed subscribers who were specially inter- 
ested to call at the office of the agency for information. The court held 
the communication not privileged, saying: ‘‘There is no great hardship 
. imposed on an agency of this kind, if they are required to know before- 
hand if their statements are true, and that the person to whom they are 
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sent has an interest in receiving information.” Commonwealth v. Stacey, 
8 Phil. 617; S.C., 3 Phil. 617; 3 Phil. Leg. Gaz. 13. 

Thus far, we have pursued near the order in which cases have been 
decided. It is no longer necessary or feasible to do so. In the last 
quarter of a century the cases have rapidly increased upon the question 
of privilege. One of the leading cases is Sunderlin v. Bradstreet, 46 
N. Y. 188; S. C., 7 Am. Rep. 322. In that case the defeudant distrib- 
uted ten thousand copies of a publication giving the standing of mer- 
chants. He also issued “weekly statements” containing corrections, in 
one of which it was stated that the plaintiff had failed. It was held that 
the communication was not privileged. ‘In the case at bar,’ 
said the court, “it is not pretended that but few, if any, of 
the persons to whom the ten thousand copies of the libelous 
publications were transmitted, had any interest in the char- 
acter or pecuniary responsibility of the plaintiffs, and to those who had 
no such interest there was no just occasion or propriety in communicating 
the information. The defendants, in making the communication, assum- 
ed the legal responsibility which rests upon all, who, without cause, pub- 
lish defamatory matters of others, that is, of proving the truth of the 
publication, or responding in damages to the injured party. The com- 
munication of the libel to those not interested in the information was 
officious and unauthorized, although made in the belief of its truth, if it 
was, in point of fact, false. In those cases in which the publications 
have been held privileged, the courts have held that there was a reason- 
able occasion or exigency, which, for the common convenience and wel- 
fare ot society, fairly warranted the communication as made. But neith- 
er the welfare nor convenience of society will be promoted by sending a 
publication of matters, false in fact, injuriously affecting the credit and 
standing of merchants and traders, broadcast through the land, within 
the protection of privileged communications. It will be observed that 
the cases cited refer both to civil and criminal proceedings of slander 
and libel; and it is immaterial how or in what language or signs the in- 
formation is communicated. In Sunderland v. Bradstreet, supra, the in- 
formation was given by printed signs, and each subscriber had a key to 
these signs. 

The foregoing decisions established the rule that defamatory matter 
communicated to the entire membership of the agency, even though in 
pursuance of a previous contract, and under the seal of secrecy, is not 
privileged ; but, if communicated to members of the agency having a 
special interest in the person whom it concerns, if made in good faith 
and with no malicious design, is privileged. 

The Supreme court of Texas has very well stated the general rule 
and the reason for it. ‘‘A commercial agency,” said the court, “is a 
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lawful business, and when conducted lawfully is a benefit to society and 
trade; but no reason can be given for a rule that would exempt it from 
liability for false and defamatory publications when other citizens would 
not be exempt. If an individual, voluntarily or for profit, gives false 
and injurious information to persons interested in the trade and com- 
mercial standing of another at the time the information is given, such 
communication would be privileged; but if he furnish the same infor- 
mation to others not interested, to traders and merchants or a class, the 
communication would not be privileged. A commercial agency or- 
ganized for the purpose of furnishing such information, keeping an in- 
telligence office for profit, should, it seems to us, be held to the same 
accountability as the ordinary citizen. The acts of the agency, properly 
done, are no more meritorious or beneficial than«when done by an indi- 
vidual, except that they may be more extended and cover more transac- 
tions. Impartial justice cannot imagine a sound reason for a distinction 
in favor of an agency. It amounts to this at last and no more. The 
business of a commercial agency is lawful when conducted lawfully ; it 
will be protected so long as it does not transgress the rights of others. 
It is not entitled to any privileges denied the ordinary citizen. If it isa 
greater benefit to trade than the occasionable acts of the individual, be- 
cause more extended and continuous in its operations, it is for the same 
reasons capable of doing more harm by its false reports ; its wrongdoings 
is more difficult to remedy. Because it has a monopoly of such intelli- 
gence is no reason for giving it a privilege to do a wrong by an improper 
publication of false statements, though the publication may be in the 
usual course of the business it has adopted. It has the right, then, to the 
protection of a privileged communication when made to persons at the 
time interested in information, even though the information 
may be false; but when communicated to its general subscrib- 
ers, it has no such right.” Bradstreet Co. v. Gill, 72 Tex. 15; 
8. C., 9S. W. Rep. 753; King v. Patterson, 49 N. Y. 417; 8S. C., 9 
Atl. Rep. 705; 11 East. Rep. 325; 60 Am. Rep. 622; 8 Cent. Rep. 
357 ; 36 Alb. L. Jr. 226; Woodruff v. Bradstreet Co., 116 N. Y. 217; 
8. C., 22 N. E. Rep., affirming 36 Hun. 211; Kingsbury v. Bradstreet 
Oo., N. Y. 211; 8. C., 22 N. E. Rep. 365, affirming 35 Hun. 212; 
Erber v. Dunn, 12 Fed. Rep. 526; S. C., 4 McCrary, 160; Truswell v. 
Scarlet, 18 Fed. Rep. 214; State, ete. v. Lonsdale, 48 Wis. 348; S. 
C., 4.N. W. Rep. 390; Cook v. Harrington, 31 Mo. App. 199; Mitchell 
v. Bradstreet Co., 116 Mo. 226; S. C., 22S. W. Rep. 358; 20 L. R. 
Ann. 138; 38 Am. St. Rep. c92; Johnson v. Bradstreet Co., 77 Ga. 
172; 8S. C., 4 Am. St. Rep. 77; 7 S. E. Rep. 867; Pollasky v. Minch- 
ener, 81 Mich. 280; S. C., 21 Am. St. Rep. 516; 46 N. W. Rep. 5. 

Special reports volunteered by the agency to its subscribers having a 
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special interest in such reports, and where there is just occasion for furnish- 
ing them, are privileged, although not applied for by the subscribers to 
whom they are furnished. Locke v. Bradstreet Co., 22 Fed. Rep. 771. 

The fact that the agency is under a contract to furnish all of its sub- 
scribers information generally to those who have a special interest in it 
as well as to those who have not, is no defense in an action of libel. 
King v. Patterson, supra. 

But the defamatory matter is privileged if specially communicated by 
a clerk or agent of the defendant; and it need not be communicated by 
the proprietor to clothe it with the attributes of privileged communica- 
tions. Erber v. Dunn, supra; King v. Patterson, supra. 

The cases of Beardsley v. Tappon, 5 Blatchf. 497; S. C., 10 Wall. 
247, on this point cannot be regarded as good law. See where the case 
is criticized in the two cases cited above in this note. 

In Maryland it was held that a mercantile agency is not liable for 
falsely reporting to its subscribers in a daily notification sheet that a cer- 
tain merchant had exécuted a chattel mortgage. This was all there was 
in the report. “To say or publish of a merchant,” said the court, 
“anything that imputes insolvency, inability to pay his debts, the want 
of integrity in his business, or personal incapacity or pecuniary inability 
to conduct it with success, is slanderous or libelous per se, if without 
justification, and general damages may be recovered. Such publication 
necessarily in legal contemplation tends to injure the credit and stand-- 
ing of the party to whom it is made. But we have been referred to no 
case, and have been able to find none in which it has been held, that to 
say of a merchant simply that he had made a chattel mortgage without 
anything more, as to amount subject to the mortgage, or the occasion of 
it, is libelous and slanderous per se, and that damages therefrom is ne- 
cessarily inferred. We think no such legal inference can, in reason, be 
indulged. Chattel mortgages, as well as the pledge of stocks and other 
securities, may be made by merchants and others without giving color 
to any legal inference or presumption of insolvency or that such an act 
will necessarily tend to impair or injure the credit and standing of the 
grantor or pledgor. Indeed, we suppose it would be alarming to mer- 
chants and tradesmen to learn otherwise.” Newbold v. Bradstreet, 57 
Md. 38; S. C., 40 Am. Rep. 426. See, contra, King v. Patterson, supra. 

In New York, it was held that the court must determine as a ques- 
tion of law whether or not a published statement that a judgment had 
been recovered against a person was libelous per se. To publish, said 
the court, of a merchant or trader that a judgment has been recovered 
against him is not, in itself, libelous as an imputation against the sound- 
ness of his financial condition, so as to justify an action without proof of 
special damages. The fact that the business of a person charged with 
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the publication of a libel is to furnish information of the pecuniary ‘con- 
dition of the persons whose vocations are such as to be likely to render 
business credit desirable, will not give to the mere statement by him of 
what purports to be a fact, any other purpose or effect than it expressly 
or fairly implies. That its apparent authenticity may be greater is im- 
material. Woodruff v. Bradstreet Co., 35 Hun. 16; affirmed 116 N, 
Y. 217. 

In an Irish case, the action was for libel in publishing that a judg- 
ment had been rendered against the plaintiff on a certain day. In fact, 
the very day it was rendered the plaintiff paid it off. It was held that 
there was actionable libel. This decision cannot be regarded as good 
law. ‘The publication was only of an abstract of a judicial and public 
record, and was certainly privileged. There was an absence of malice 
and the publication was made under the impression, borne out by the 
record, that the judgment was in force when such publication was made. 
McNally v. Oldham, 16 Irish Rep. C. L. 298. 

Tn a later case it was held that a copy of a judgment published in a 
weekly paper issued in connection with a mercantile agency was a privi- 
leged communication. The same day the judgment was rendered it was 
paid. Over the protest of the plaintiff the defendant published the judg- 
ment, but added an asterisk referring to a note in the margin where it 
was said, ‘‘ We are requested to state that the judgment has been paid.” 
The court sought to distinguish the case from the case of McNally v. 
Oldham, on the ground that the tacts were different; but it is difficult 
to see in what way the principles involved ‘are different. Cosgrave v. 
Trade Auxillary Co., 8 Irish Rep. 

As recent as 1888, it was held to be, in England, a libel to falsely 
publish of a trader that a judgment had been rendered against him, even 
though the defendants had innocently taken their information from 
another trade paper, and the foregoing cases were commented upon and 
distinguished. Williams v. Smith, L. R., 22 Q. B. 134; S.C., 58 L. J. 
Q. B. 21; 59 L. T. 757; 37 W. R. 93; 52 J. P. 823; 5 L. T. R. 23; 
39 Alb. Jr. 247. 

It has been held that, in an action for falsely publishing that a judgment 
had been rendered against the plaintiff, when only a verdict had been 
returned against him, it is proper to ask a witness, who had testified to 
the effect of such credit, on cross-examination, whether, if he had known 
a verdict was entered instead of a judgment, his conduct would have 
been the same. Hessel v. Bradstreet Co., 141 Pa. 501; S. C., 21 Atl. 
Rep. 651. 

The mere publication of a notice of foreclosure sale under a mortgage 
made by the plaintiff, who is an attorney, engaged in the real estate 
business, farming and keeping a hotel, is not libelous per se, as tending 
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to charge him with insolvency, or dishonesty, or as affecting his credit. 
Nor is it injurious to his reputation as a lawyer, farmer, real estate deal- 
er or hotel-keeper. Spurlock v. Lombard Investment Co., 1 Mo. App. 
Reps. 4. A pamphlet issued by the defendant, containing facts for the 
guidance of insurance companies in rating property, gave the plaintiff’s 
name as the owner of several buildings, and stated that one of the build- 
” meaning that it was occupied for 
the sale of liquor contrary to law. It was held that the plaintiff could 
allege by innuendo that the pamphlet intended to charge him with oper- 
ating a blind tiger in such buildiig. Schulze v. Jalonick (Tex. Civ. 
App.), 29 8S. W. Rep. 193. 

A judgment was obtained in England against A, as executor of his 
deceased father. In registering the judgment in Ireland, under the 
Acts of 1868, the judgment was properly described, but in the Registry 
of Judgments’ office the registered memorandum by mistake described 
the judgment as recovered against A personally, and the particulars of 
the judgment so registered were published in the publication known as 
‘Stubbs’ Gazette,” which was issued weekly for the assistance of bank- 
ers, merchants, traders and others against risk of fraud. In an action 
for libel brought by A against the proprietors of the ‘* Gazette,” there 
being no evidence that the defendants had notice of the error, or acted 
with malice, it was held that the publication was privileged, and that the 
defendants were entitled to a verdict. Annaly v. Trade Auxiliary Co., 
26 L. R. 394, affirming 26 L. R. 11. 

In Canada, it has been held that an agency is responsible for giving 
persons not interested and making and publishing reports injurious to 
the credit of the person complaining. Bradstreet v. Carsley, 3 Montreal, 
Q. B. 83. 

Indeed, the courts of that province have gone farther and hold that 
the agency is responsible for the damages caused to a person in business 
by an incorrect report made by it concerning his standing, and that such 
report is not privileged, though it be only communicated confidentially 
to a single subscriber to the agency on his application for information. 
Dun v. Cossette, 5 Montreal, Q. B. 42, affirming 3 Montreal, S. C. 345; 
See Bradstreet v. Carsley, 3 Montreal, Q. B. 83; Cossette v. Dunn, 18 
Can. S. C. 222. The cases, however, are somewhat controlled by 
French law. 

If a subscriber of an agency apply for special information of a privi- 
leged character, and the agency, after giving it, falsely denounces the 
person concerning whom the inquiry is made as a dishonest person, it: 
will be liable, for such denunciation is not called for by the inquiry. 
Brown v. Durham, Tex. Civ. App., 22 S. W. Rep. 868. 

[CONCLUDED IN NEXT NUMBER. ] 
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MY LORD COKE. 


The county of Bucks, or Buckinghamshire, as it is otherwise called, 
has the placid yet varied charm of the middle England landscape—a 
charm reflected for us in some of the best poetry that was ever written, 
It was at Horton, in Buckinghamshire, a village near Windsor, that Mil- 
ton in his father’s country house passed the six studious years that fol- 
lowed his university life, “intent,” to use his own words, ‘through a 
period of absolute leisure, on a steady perusal of the Greek and Latin 
writers.” Here he wrote L’Allegro, Il Penseroso, Arcades, Comus and 
Lycidas; poems “redolent of joy and youth,” breathing the freshness 
and fragrance of his early prime. At Stoke Pogis in Buckinghamshire, 
four miles from Windsor, Gray lies buried by his mother’s side in the 
country churchyard. The church, the hamlet, the rural scene around 
are the poet’s monument, suffused and colored by the pensive sentiment 
of the Elegy. Yet there is another association that Stoke Pogis, might 
awaken, for here at Stoke House there lived an eminent and remarkable 
man as lord of the manor, and here in 1634, two years after Milton took 
up his residence at Horton, in his eighty-fourth year, venerated rather 
than beloved by the English people, in disgrace with the King and court, 
deserted by his wife, he died. It is not impossible that the poet and 
the sage may have met. A Landor might animate such a scene, and bid 
us listen to an imaginary conversation between the young idealist, his 
head full of the Republic of Plato and dreaming of the Italian journey 
that he was soon to undertake, from which he was to return before his 
time because he thought it base to be travelling at his ease for intellect- 
ual culture while his fellow countrymen at home were fighting for liber- . 
ty; and the prosaic Lord Chief Justice, a legalist in every fibre of his 
being, his mind stored with the vast legend of the medizval law, to 
whom the word liberty meant the immemorial traditions enshrined in the 
Great Charter, whose life had begun in the reigu of Edward the Sixth, 
who was a school boy when Cranmer was led to the stake, who had been 
a part of ‘the spacious times of great Elizabeth,” had seen the crowns 
united, had served James the First, and withstood him to his face, and 
who had lived to sit in the third Parliament of Charles the First, with 
Hampden, Eliot, Pym and Selden, and in his eightieth year to rise in 
his place in the House of Commons and move the petition of right. 
Coke, Milton, Gray, how different! yet each a part of the greatness of 
England, their impulse preserved, their influence perpetuated, the pris- 
matic hues of their several individualities taken up and blended in the 
broad, clear light of the nation’s glory. 

After all is said, perhaps the strongest impression that we receive from 
Coke is that of his exceeding dryness. Nothing, therefore, can be more 
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appropriate than a dry recital of some of the leading events of his early 
life. Edward Coke, or, as Queen Elizabeth dubbed him, Sir Edward 
Coke; Lord Coke, as we say, out of courtesy only, for he was never a 
peer; My Lord Coke, as with playful reverence his brethren of the long 
robe used to call him, was born at Mileham, in Norfolk, on the first of 
February, 1551-2. His father was a barrister, and both parents were 
of good family. He prepared for the university in the grammar school 
at Norwich, and in 1567 went to Trinity College, Cambridge, where he 
remained four years, but left without a degree. Here he is said to have 
acquired a knowledge of Norman French, in which uncouth dialect much 
of the existing legal knowledge was locked up. He probably learned 
little else, for he seems to have had no taste for literature, and to have 
been altogether indifferent to the great intellectual movement of the time. 
It was the age of Shakespeare and Ben Jonson, but Lord Campbell 
says, and the conjecture is at least plausible, that it is supposed that in 
the whole course of his life Coke never saw a play acted, or read a play, 
or was in company with a player. Whitgift, who became Master of 
Trinity and Primate, was one of his Cambridge tutors. At the age of 
twenty-one he entered Clifford’s Inn and addressed himself to the study 
ofthe law. He early formed th2 habit, to which he adhered through 
life, of rising at three and going to bed at nine, and attached much im- 
portance to getting half his sleep before midnight. This plan was not 
so extravagant as it seems to us at first sight. In the high latitude of 
England it was equivalent to sleeping from dark until dawn and work- 
ing from daylight until dark. For a man who lived only to labor and 
could get along with six hours’ sleep the programme was not a bad one. 
These hours would now be impossible to a leader in the world of Eng- 
lish law and politics, but in the reign of Elizabeth Parliament met early, 
the courts sat at eight and rose at noon and the usual dinner hour was 
twelve. It may be doubted whether the old hours were not better than 
the new ones. Man was meant to work by the beams of the sun. More- 
over, in those days artificial light was unsteady, and the black-letter and 
classical texts, with their bewildering contractions, were very trying to 
the eyes. At any rate the regimen agreed with Coke, who flourished on 
it to extreme old age and kept his sight, while Milton, who was a night 
worker, lost his. The example of the Chief Justice may fairly be cited 
in proof of the wisdom of getting through by daylight. Coke’s profes- 
sional advance was rapid. It was built on the solid foundation of that 
knowledge which is power. He argued his first case in 1578, became 
reader, or lecturer, at Lyon’s Inn, and as he was shrewd and fond of 
money quickly amassed a large fortune, which he invested ‘in land in 
Norfolk and elsewhere until he got a hint from the Queen that his hold- 
22 
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ings were as considerable as became a subject. One of his early pro- 
fessional triumphs was his prevailing argument for the defendant in 
Shelley’s case. This was a special verdict taken in an action of eject- 
ment and heard in error at Trinity term in the thirty-second year of 
Queen Elizabeth, first by the Queen’s Bench, and then, upon the 
special command of the Crown, transferred to the Exchequer Chamber 
and argued before the Lord Chancellor and all the judges. The court, 
upon the authority of several cases from the Year Books of the time of 
Edward the Third, laid down, or rather recognized the doctrine known 
to us as the rule in Shelley’s case. 

In 1582 Coke was married to Bridget Paston, a woman of wealth and 
good family, who bore him ten children during sixteen years of happy 
domestic life. In 1592, at the age of about forty, he became Solicitor- 
General and in the following year was elected to Parliament for the coun- 
ty of Norfolk and chosen Speaker of the House of Commons. His ad- 
dress to the q ueen on assuming this office is a signal example of the 
turn for fantastic conceits that was the literary foible of the age. Bacon 
seems to have been the only official person, from Queen Elizabeth down, 
who habitually wrote what we should call a good prose style. Yet Coke 
showed elsewhere that he could write very well and almost rise to elo- 
quence when inspired by his ardent enthusiasm for the stern science that 
he had taken for his province. Parliament was dissolved in a few weeks 
and in the following vear Coke was appointed Attorney-General, and held 
that office for the rest of the Queen’s reign, and until the third year of 
James the First. The salary was £81 6s. 8d.; the annual emoluments 
came to more than £7,000. According to the usage of the time the At- 
torney-General sat not in the House of Commons, as he now does, but 
in the House of Lords, to answer such questions as might be put to him. 
The twelve years spent in this office are the least admirable part of Coke’s 
life. Within this period fell the trials for high treason of the Earl ot 
Essex, Sir Walter Raleigh and Guy Fawkes, the first in the reign of Eliza- 
beth and the other two in that of James. In all three Coke showed an 
unbecoming spirit, browbeating the unhappy defendants at the bar ina 
style that Jeffreys himself hardly surpassed. On the trial of Raleigh, 
the Earl of Salisbury, one of the commissioners to hear the case, inter- 
posed to protect that gallant and unfortunate noble from interruption and 
abuse. It is not pleasant to know that in the state paper office are vol- 
umes of examinations taken down by Attorney-General Coke in his own 
hand from the lips of prisoners under the rack in the Tower of London, 
for although torture was unknown to the common law the crown officers 
held, upon grounds of state, that it might be administered by warrant 
of the council. This service, which would have killed a sensitive man, 
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probably presented itself to Coke’s mind merely as. a disagreeable duty, 
somewhat as a modern judge regards the imposing of capital sentence. 
Torture was last administered in England in 1640; the persuasion of its 
inutility, as well of its inhumanity, becoming universal; a double aspect 
of the subject never so well stated as in these words of Beccaria: 

“The result of torture, then, is a matter of calculation and depends 
on the constitution, which differs in every individual, and is in propor- 
tion to his strength and sensibility; so that to discover truth by this 
method is a problem, which may be better solved by a mathematician 
than a judge, and may be thus stated: The force of the muscles, and 
the sensibility of the nerves of an innoeent person being given, it is re- 
quired to find the degree of pain necessary to make him confess himself 
guilty of a given crime.” 

On the twenty-seventh of June, 1598, Coke’s wife died in her thirty- 
fourth year, and on the same day the bereaved widower made in his 
diary this pious entry: ‘“Most beloved and most excellent wife, she well 
and happily lived, and, as a true handmaid of the Lord, fell asleep in the 
Lord and now lives and reigns in Heaven.” Five months later, lacking 
three days, he married a lady who is attractively described by 
Lord Campbell as a beautiful young widow, only twenty years of age, 
left with an immense fortune, and without ehildren, highly 
connected and celebrated for wit as well as for birth, riches and 
beauty.” She was the Lady Hatton, a granddaughter of Lord Bar- 
leigh, and the widow of the nephew and heir of Lord Chancellor Hatton. 
Her husband had died the year before, and since his death she had been 
courted by her cousin Francis Bacon, then a poor young lawyer, to 
whom she gave no encouragement. The lady was winning, and the 
bridegroom well favored and very neat in his attire, but the match could 
not have been one of affection on either side. The wedding took place 
in a private house, without license or banns, and provoked the wrath of 
Archbishop Whitgift, who happened just then to be much exercised on 
the subject of irregular marriages. Accordingly, the Primate caused a 
libel to be exhibited in his own court against Coke, the bride, her father 


and the officiating clergyman, invoking upon them the greater excom- 


munication. The Attorney-General promptly made his submission and a 
warrant of dispensation, which may still be seen in the library at Lam- 


"beth Palace, was issued under the archepiscopal seal, absolving all the 


defendants *‘by reason,” soruns the warrant, “of theirignorance of the eccle- 
siastical law.” There was born of this marriage one child, a daughter, 
who after years of tragic experience and estrangement from her father 
came back to his home and was with him when he died. The bride did not 
live long with her husband and never took his name, which she insisted 
on spelling Cook. Such a union, indeed, was foreordained to failure. 
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There was little in common between the gay court beauty and the grave 
middle-aged lawyer who had no amusements, and no interests outside of 
law, property and politics; who avoided society, kept no town house, 
went to bed with the chickens, and got up before the lark to read the 
Year Books. 

On June thirtieth, 1606, Coke became a judge, and therein, and in 
legal authorship and in parliamentary service at a juncture when the ap- 
plication of legal ideas to current polities was of supreme importance, 
found his vocation and won his enduring fame. In one or the other of 
these activities he passed most of the remaining twenty-eight years of 
his life. He was, first, for seven years Chief Justice of the Common 
Pleas, the court before which came most of the important litigation be- 
tween subject and subject. Lord Campbell, a competent witne:s, says 
that the duties of the office have never since been performed so satisfac- 
torily. His firmness was tested in a series of struggles with the King, 
who craved personal authority, and whose singular mind, at once restless 
and pedantic, was prolific of extravagant and illegal’notions about the 
royal prerogative, which he put forward with as much assurance as if 
they had been expressly recognized by the Great Charter. By an act 
passed in the first year of Queen Elizabeth a Court of High Commission 
had been established to hear ecclesiastical cases, James now claimed 
for it jurisdiction of all persons and causes, with power to arrest and im- 
prison. The Common Pleas promptly granted prohibitions upon these 
practices. An attempt was then made to cajole the Lord Chief Justice 
by making him one of the judges of the High Commission, but he refused 
to accept the appointment. After he left the bench the Commission re- 
sumed its arbitrary course and continued it until the court was abolished 
by one of the first acts ot the Long Parliament. An effort by James the 
Second to revive it was a cause of the Revolution. 

Another scheme next occupied the royal attention, and on a cer- 
tain Sunday all the judges were summoned before the King and 
Council at Whitehall, to show cause why his Majesty should not in his 
own person hear and decide what cases he pleased. Bancroft, a syco- 
phantic Archbishop, thus opened the conference : 

“The judges are but the delegates of your majesty, and administer the 
law in your name. What may be done by the agent may be done by thé 
principal; therefore your majesty may take what causes you may be 
pleased to determine from the determination of the judges and determine 
them yourself. This is clear in divinity ; such authority, doubtless, be- 
longs to the king by the word of God in the scriptures.” 

Coke, C. J., (ali the other judges assenting): 


“By the law of England, the king in his own person cannot adjadge 
any case. * * Richard III. and Henry VII. sat in the Star Chamber, 
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but this was to consult with the justices upon certain questions proposed 
to them, and not im judicio. So in the King’s Bench he may sit, but the 
court gives the judgment, ergo, the king cannot take any cause out of 
any of his courts, and give judgment upon it himself. No king since the 
conquest has assumed to himself to give judgment in any cause whatso- 
ever which concerned the administration of justice within this realm. * 

* We greatly marvelled that the most reverend prelate durst assert 
that such absolute power and authority belongs to the king by the word 
of God, which requires that the laws even in heathen countries be obeyed.” 

King James: ‘**My lords, I always thought, and by my saul I have 
often heard the boast, that your English law was founded upon reason. 
If that be so, why have not I and others reason as well as you, the 
judges?” 

Coke, C. J.: “True it is, please your majesty, that God has endowed 
your majesty with excellent science, as well as great gifts of nature ; but 
your majesty will allow me to say, with all reverence, that you are not 
learned in the laws of this your realm of England, and I crave leave 
to remind your majesty that causes which concern the life or inheri- 
tance, or goods or fortunes of your subjects, are not to be decided by 
natural reason, but by the artificial reason and judgment of law, which law 
is an art which requires long study and and experience before that a man 
can attain to the cognizance of it. The law is the golden met-wand and 
measure to try the causes of your majesty’s subjects, and it is by the 
law that your majesty is protected in safety and peace.” 

King James, (in a great rage): “Then I am to be under the law, 
which it is treason to affirm.” 

Coke, C. J.: “Thus wrote Bracton: ‘Rex non debet esse sub homine,sed 
sub Deo et Lege.’” 

Nevertheless James made some attempt to hear cases in his own per- 
son. He soon gave it up, partly because he was afraid of Coke, and 
partly because he was perplexed by a certain embarrassment that is in- 
cident to the judicial function, as any one who has ever tried to exercise 
it can testify. “I could get along very well hearing one side only,” said 
the sapient King, ‘‘ but when both sides have been heard by my saul I 
know not which is right.” 

Another issue soon presented itself. The King assumed to change the 
law by proclamation whenever he thought it required amendment. The 
Commons vigorously protested, but the Lord Chancellor sided with the 
King,who with evident confidence appealed to the judges to say whether 
this right did not by law belong to him. Coke drew up the answer of 
the judges and added to it an emphatic commentary of his own, and 
James was informed, in terms that he was not likely to forget, that the 
King by his proclamation cannot create any offence which was not an of- 
fence before, or change any part of the common law, or statute law, or 


the customs of the realm. FREDERIC ADAMS. 
[TO BE CONTINUED. ] 
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NEW JERSEY COURT OF CHANCERY. 
(Abstracts of Recent Opinions.) 


Equity practice—Non-resident defendant—Appeurance after decree.— 
Appearance and answer by a non-resident defendant, pursuant to the 
provisions of the 21st section of the Chancery act (Rev. 106; Gen. Sts. 
375) is not a matter of right, but rests on the discretion of the Chancel- 
lor, to be exercised in view of all the circumstances of the case. The 
party applying for it maust show merits and, where the circumstances 
demand, also surprise. Cresse v. Security Land Investment Co. Opin- 
ion by the CHANCELLOR, Sept. 22, 1896. 

Specific performance—Evidence.—1. Where the object of a suit in 
equity is to secure the specific peformance of an alleged parol contract 
to leave the estate of a foster parent to the child, the rule is, that the 
agreement must be clearly established by satisfactory proofs. Such 
proofs do not exist in uncertain and unnecessary influences. 2. Where 
parties to a contract have put it in writing, and that writing, upon its 
face, purports to contain the whole agreement between them, it will be 
the only evidence of the contract as concluded, and no parol proof of 
what was said and done during the negotiations which led to it, will be 
admitted to alter or contradict it, or to supply additional terms. 3. In 
such case proof will not be received to show a collateral promise between 
the parties at the negotiations, unless that promise relates to a subject 
distinct from that to which the written contract applies. McTague v. 
Finnigan. Opinion by CHANCELLOR, Sep. 26, 1896. ‘ 

Divorce—Evidence of private detectives. —The Court of Appeals of New 
York, in Moller vy. Moller, 115 N. Y. 466, said of spy or detective wit- 
nesses, hired to obtain evidences in divorce proceedings: ‘*We agree 
with the learned judges of the general term in their low estimate of the 
value, in divorce cases, of the evidence of prostitutes and private detec- 
tives. The courts have come to regard the uncorroborated evidence of 
such witnesses as insufficient to break the bond of matrimony.” This is 
not to be regarded as holding that such witnesses will never be believed. 
It is, of course, possible for them to tell the truth and, perhaps, by the 
inherent probability of the truth of their statements, to satisfy the court; 
but practical experience demonstrates that satisfaction from them alone 
is of rare occurrence. Heimann v. Heimann. Memorandum by CHAx- 
CELLOR, October 8, 1896. 

Debtor and creditor—Husband and wife—Emplogment ef husband in 
wife’s separate business. —1. A debtor cannot be compelled to work for 
his creditors; but if he puts his latent property-earning ability into 
action, equity will apply any property created, to the payment of his 
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debts. 2. If the debtor is a husband, his first duty is to support his 
family, and he can devote enough of the proceeds of his labor to effect 
that purpose. 3. Such a debtor can give to his wife in her separate 
property, those incidental services which a husband as head of a family 
would naturally render, without subjecting the business or property of 
the wife to any liability for his debts. 4. A wife can employ her hus- 
band as a servant in the management of her separate business, but a 
court of equity will closely scrutinize such relation, to see whether the 
employment is bona fide, and whether the business is clearly that of the 
wife. 5. After the failure of a firm, in which a husband was a partner, 
his wife advanced to him $10,000, with which he supported his family, 
and paid the expenses of a shop wherein he carried on a series of ex- 
periments as an inventor. He caused to be issued in his wife’s name a 
number of patents, from which large sums of money were realized, and 
a portion of the proceeds was put in property in the wife’s name. All 
the contracts in the business were made in her name, and the property 
in which the business was conducted, and the bank accounts were alse 
in her name. No contract of employment was proved, and the entire 
course of conduct showed that the husband was master of the business, 
over whom the wife exercised no control, and from whom she expected 
no account. Held, that the business was the husband’s, and its proceeds 
would be applied to the payment of one of the firm debts; ‘subject, how- 
ever, to a prior lien of the wife for the repayment of the money which 
she had advanced to him. Talcott v. Arnold. Opinion by RErb, V. C., 
Jetober 2, 1896. 

Wills—Construction.—A, by his will, devised certain of his lands to 
his son B, and certain other of his lands to his son C, and charged his 
sons, respectively, with the payment of moneys to his wife and dangh- 
ters. The will contained this provision: “If they,” referring to his 
sons, ‘‘ should die, or either of them,” without * child or children,” * * * 
“the real estate” given “to them, or either of them,” shall go to “ my 
other children, share and share alike.” Held, (1) that the sons each 
took a conditional fee, in his holding, with a limitation over the testator’s 
“other children,” by way of every devise; (2) that among the “ other 
children ” of the testator intended, was included one of the sons who 
died, leaving a child; (3) that the children of the testator, who survived 
him, took contingent interests in severalty, which were transmissible by 
descent and devisable by will. Brooks v. Kip. Opinion by the CHan- 
CELL! 'k, October 10, 1896. 

Wills— Devise— Unlimited power of disposal.—Testator made the fol- 
lowing testamentary disposition: ‘Item. I give and bequeath unto my 
beloved wife, E. F., my house in which I now reside, situated, etc., to- 
gether with all furniture and household goods which may be in the samey 
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and to me belonging, of every kind and description, to use, occupy or 
dispose of the said house and lot and furniture and household goods, as 
she may think proper. And if my said wife shall continue in the use, 
occupation and ownership of the said house and lot and furniture and 
household goods, until her death, then it is my will, and I do so order 
that the same shall go to my children in equal proportion, to be divided 
at the majority of the youngest surviving; and if my said wife should 
die before the majority of the youngest surviving, then it is my will, and 
I do so order, that the proceeds from the rent of the same, after the ex- 
penses of taxes and necessary repairs, be expended for the maintenance 
and education of such of my said children as may be still in their minor- 
ity.” Held, that the general devise to E. F., vested in her a fee simple 
estate, and the limitations over are void. Benz v. Fabian. Opinion by 
Grey, V. C., Oct. 13, 1896. 

Quia timet—Promise to make will—Jurisdiction of equity.—1. The 
fact that the grantee is the wife of the payer of the consideration of a 
deed rebuts prima facie the presumption of a resulting trust in the payer. 
The presumption in such cases is, that the property was put in the 
wife’s name as a settlement. 2. This latter presumption is also rebut- 
table. 3. The facts of this case show, that a lot of land was put in the 
wife’s name; that she agreed to make a will in her husband’s favor, not 
merely in consideration that he would make a will in her favor, but also 
in consideration that he was to add to the value of the property by im- 
provements, the cost of which would amount to many times the cost of 
the lot itself. Upon the faith of her said agreement, and of her having 
made a will pursuant thereto, he proceeded to make such improvements. 
Held, that the Court of Chancrry would, in the life-time of the husband, 
and upon the principle of quia timet, fix upon the property a liability to 
answer the promise, in any case where the promisor has, during her 
life, repudiated its terms, and attempted to make other disposition of 
the property. Duvale v. Duvale. Conclusions by Rerep, V. C., Octo- 
ber 13, 1896. 

Equity—Promise to make will—Form of remedy.—A man promised to 
his daughter-in-law, if she would convey to him a cetain tract of land, 
he. would, by his will, give to her and her husband eacn the interest of 
$25,000, during their lives. On the strength of that promise the daugh- 
ter-in-law and her husband conveyed to him the land in question. He 
died testate of a will by which he failed to fulfill his promise, but dis- 
posed of his property otherwise for the benefit of the infant children of 
his son and daughter-in-law. The daughter-in-law filed a bill against 
her children, praying that the conveyance from her to her father-in-law 
might be set aside, and for other relief. Held, that her proper remedy 
was either, first, by action at law against her father-in-law’s estate for 
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damages for the breach of his contract ; or, second, by bill in equity, pray- 
ing for specific performance of the contract to establish the two funds, 
and that the land conveyed might stand as security for the sums; and 
that she could only have the alternative relief of Tescission and recon- 
veyance at the option of the defendants, if they wére adults, or by the 
consent of the court as guardian of the infants. As it appeared in this 
case that it was not to the interest of the children to have the funds 
established, but to give the relief sought for, it was so decreed. Riley 
y. Allen. Opinion by Pitney, V. C., October 14, 1896. 

Bills and notes—Suit to compel endorsement—Liability of maker—Pub- 
lication.—1. Can a court of equity, in a suit to compel the payee to 
endorse a promissory note (to which suit the maker is a party) proceed 
to a final decree for the payment of the note against the maker, quere. 
2. Assuming such power to exist, yet if it appears by the bill that the 
court cannot pronounce a decree against the payee for want of jurisdic- 
tion over his person, it cannot decree a liability against the maker, as if 
the note were endorsed. 3. A decree for endorsement of the note 
against the payee upon publication and without jurisdiction over his person, 
would be without due process of law underthe XIV amendment. 4. Onabill 
by the holder ofa promissory note tocompel the payee to specifically perform 
his contract to endorse, the administrator of the deceased maker of such 
note is a proper and necessary party, the claim stated in the bill being 
that if the endorsement is made by the decree of the court, the complain- 
ant is entitled to stand equitably in the same situation as if the endorse- 
ment were made at the time of the transfer. 5. The obligation of a 
deceased ancestor, as maker of such note, cannot be enforced by bill in 
equity, at the suit of the holder (not a judgment creditor), against his 
heirs-at-law, either as a personal debt, or as a charge against the lands 
descended. Edwards v. McClave. Opinion by Emery, V. C., October 
26, 1896. 

Nuisance—State Board of Health—Act of May 24, 1894.—1. It is not 
necessary, in order to enable the State Board of Health to file a bill in 
Chancery, under the second section of the act of May 24, 1894 (P. L. 
1894, p. 496), that the source of the nuisance should be wholly in one 
jurisdiction, and the nuisance itself wholly in another jurisdiction. 2. 
The act is constitutional. State ex rel. State Board of Health v. Mayor, 
etc., Jersey City. Opinion by Pitney, V. C., October 26, 1896. 

Equity jurisdiction—Infra dignitatem— Legal rights not clear.—1. 
Where a cross bill was filed, praying an injunction against complainant, 
a railroad corporation, remaining in possession or doing any acts upon 
defendant’s land, (which land was valued at less than five dollars), under 
strength of an award in condemnation proceedings certioraried to the 
Supreme court; prayer denied, among other reasons, because the value 
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of the land in controversy, from defendant’s standpoint, is beneath the 
dignity of the court. Where a writ of certiorari removed condemnation 
proceedings before the making of the award; after which an award was 
made and a second writ of certiorari was taken on said award; and 
where neither the first or second writ of certiorari was declared in writ- 
ing, by the justice of the Supreme court allowing the same, to operate 
as a stay of proceedings; held, that an injunction, on the prayer of the 
complainant railroad, to restrain the defendant landowner from interfer- 
ing with complainant’s possession of the land, must be refused. The 
complainants ask for a court of equity’s protection for its merely legal 
rights, which must be clear. The effect of the first writ upon the sub- 
sequent award, is sufficiently a matter of doubt to exclude this equitable 
protection. Bray v. Ocean City Railroad Co. Opinion by Piney, V. 
C., October 26, 1896. 

Subrogation—Conventional.—If a lender advances morey on the re- 
quest of a debtor, and upon the agreement that it is to be secured by a 
first lien in place of a lien already existing, which has to be extinguished 
by the use of the money loaned, it does not matter, in order to entitle 
the lender to subrogation, whether the agreement is the result of fraud, 
or the debtor’s mere mistake. Gore v. Brian. Opinion by REED, V- 
C., Oct. 29, 1896. 

Mortgage party for purchase money—Priority—Building and Loan 
Associations— Mechanic’s lien.—1. In order to give proper effect to the 
twenty-third section of the Mechanics’ Lien act, it must be held that the 
lien attaches to the estate which comes into the hands of the grantee to 
the full extent that he acquires a beneficial interest in it, and that such 
lien has priority over any liens which the grantee may seek to create 
therein. 2. A grantee, being in possession of premises before taking 
title, subjected them to a mechanics’ lien claim. At the same time that 
she received a deed she executed a mortgage to complainant, part ot the 
consideration of which mortgage was purchase money, paid by com- 
plainant to the grantor, and part was money loaned to the grantee ; 
held, that the mortgage has priority over the mechanics’ lien, only to the 
amount of the purchase money advanced. 3. The validity of the agree- 
ment which a borrowing member enters into with a building and loan 
association, whereby the premium is deducted from the sum loaned, and 
only the balance is paid in cash, is not affected by the fact that the 
loan was obtained without any bidding. N. J. Building and Loan As- 
sociation v. Bachelor. Opinion by Srrvens, V. C., Oct. 15, 1896. 

Divorce—Alimony— Amendment of enrolled decree.—1. A decree for 
alimony cannot be made against a defendant who is not served with pro- 
cess fur appearance, does not appear in the cause, and has no property 
within the control of the court. 2. Alimony is not an independent 
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claim or right. It is incidental to a bill for divorce, or other relief, be- 
tween husband and wife. 3. Whether it can be had after a final de- 
cree in a divorce case, which is silent as to it, except through amend- 
ment of the decree, quere. 4. While this court will not vary or alter 
an enrolled decree in a material point, without a bill of review or a re- 
hearing, it will, upon petition, amend its enrolled decree, when the 
amendment is necessary to give full expression to its judgment, and is 
matter which would, without doubt, have been incorporated in the de- 
cree when made, if attention had been called to it. Lynde v. Lynde.’ 
Opinion by the CHANCELLOR, Oct. 19, 1896. 

Divorce—Evidence of adultery.—Evidence of character to prove adul-_ 
tery must, in most cases, be inferential, but where the proofs show a 
disposition on the part of the defendant to perpetrate the offense, and a 
planning by him to accomplish that object, and also show an opportunity 
afforded him to accomplish his purpose, and all the surrounding circum- 
stances indicate that he did commit the crime, the denial being limited, 
solely to his own unsupported oath, the inferences to be drawn are suffi-. 
ciently strong to justify a decree. Kastendiek v. Kastendiek. Opinion 
by Grey, V. C., October 21, 1896. 





NEW JERSEY PREROGATIVE COURT. 


(Abstract of Recent Decision.) 





Administrators—Duties—Interest—Compensation.—1. When an ad- 
ministrator pendente lite holds stock of a railroad company, which he 
does not need to convert into money to enable him to execute his trust, 
he will be justified in selling it only when he acts, in so doing, upon an 
honest and well founded apprehension, predicated upon the exercise of 
reasonable care and caution, that to longer hold it will endanger or 
prejudice the estate. 2. One, holding moneys in trust, who makes use 
of them for his own purposes, or suffers them to remain idle when they 
should be invested, will be charged with interest upon them, or held ac- 
countable for the profits made from their use. 3. Commissions to an 
administrator will be rated within statutory limits, in accordance with 
actual pains, trouble and risk, which his faithful performance of his duty 
has caused him; but no commissions will be allowed to him, when he 
makes use of moneys belonging to the estate for his own purposes, and 
keeps meagre and inaccurate accounts, thereby involving the estate in 
expensive litigation. Nor will payment of the charges of his counsel in 
such litigation be allowed from the estate. Fluck v. Lake. Opinion by 
the OrptnarRY, October 15, 1896. 
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ELLIS wv. GILLETTE ET ALS. 





(Hudson Circuit Court, Oct. 26, 1896.) 
Sale: of oleomargarine—Burden of proof. 


Action was brought to recover the price of oleomargarine sold and de- 
livered. Declaration in common counts. Defendant pleaded general 
issue, and specially alleging that the oleomargarine was sold in unmarked 
packages, and colored to imitate butter. 

The plaintiff at trial proved the sale and delivery, and its value, and 
rested his case. ) 


Mr. Charles C. Kelley for plaintiff. 
Messrs. Linn &: Spear for defendants. 


Nevius, J., held, that inasmuch as the pleadings raised the issue, it 
was incumbent on the plaintiff to prove affirmatively, and as part of his 
ease, that the oleomargarine in question was uncolored and contained in 
such packages as required by the statute, and having failed to do so, 
directed that plaintiff be non-suit. 





MISCELLANY. 








OBITUARIES. 





HON. EDWARD T. GREEN. 

Judge Edward T. Green, of Trenton, died 
suddenly at his home October 10. His 
death was caused by paralysis of the heart, 
due to an attack of pneumonia, which he 
contracted during the early part of the week. 
His death was so unexpected and his posi- 
tion as a jurist so wel! established that the 
blow was a severe one to the community in 
which he moved and to the members of the 
bar of the state. His illness only dated 
from Wednesday morning to Saturday noon. 

Judge Green’s last official act was per- 
formed at about 10 o’clock on the morning 
of his death, when he signed an order per- 
taining to a case in the United States Cir- 
euit court and sent it in to General Oli- 
phant, the clerk of the court. He was per- 
fectly conscious up to the time of his death. 
Just before he expired Dr. Clark entered 
the room and Judge Green spoke to him in 
a joking manner. Then, without a word of 
warning or any sign of pain, he raised his 





hands and was dead almost before the phy- 
sician had time to reach the bedside. 

Judge Green was born in Trenton in 1837 
and was 59 years of age at the time of his 
death. He belonged to one of New Jersey’s 
oldest and most prominent families, being a 
son of George S. Green, and a nephew of 
the late Henry W. Green, who was both 
Chancellor. and Chief Justice of the state. 
He was also a nephew of the late Judge 
Caleb S. Green and the late John C. Green, 
whose liberality in connection with Prince- 
ton college and Lawrenceville shcool is well 
known. 

Judge Green entered Princeton college, 
from which he was graduated in 1854, be- 
ing then 17 years of age. He then taught 
school for a year in Virginia and afterwards 
attended the Harvard law school, from 
which he was graduated in 1858. He was 
admitted to the bar as an attorney in the 
same year and as a counselor in 1861. His 
career as a lawyer was a brilliant one. His 
marked ability and industry soon won for 
him a foremost place among his peers, and 
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for years he was associated in all the leading 
cases in Mercer court. 
He was afterwards counsel for the Cam- 
den and Amboy Railroad Company, and 
when this became a part of the Pennsyl- 
vania railroad system, he became identified 
with the latter company and afterwards be- 
came its general counsel for New Jersey. 
Judge Green held this position for twenty 
years. In 1889 he was appointed by Presi- 


’ dent Harrison judge of the United States 


district court for the district of New Jersey, 
which position he held until the time of 
his death. He was the successor in this 
position of the late Judge John T. Nixon. 

A committee consisting of Messrs. Bu- 
chanan, Rusiing, Lanning, Holt and Stock- 
ton reported to the Mercer Bar the follow- 
ing minute, which was adopted: 

Edward T. Green was admitted to the bar 
of New Jersey at the November term, 1858, 
He at once evinced high qualifications for 
his chosen profession, and soon acquired an 
extensive practice, which he retained until 
called to the Federal bench. 

Asa lawyer he was careful in preparation, 
earnest in purpose and in action, deeply 
studiousin habit, clear in perception, keen in 
analysis, and profound in reasoning. He 
studied principles as well as precedents, and 
possessed rare aptnessin applying both. He 
wasa sturdy but courteous antagonist, and 
won his successes fairly. 

To the position of Judge he brought the 
ripened experience of years of active prac~ 
tice, and adorned it with the dignity and the 
manliness so churacteristicof him. 

In bis relations to the community and the 
church he was erer the kind neighbor, the 
humble Christian and the useful official. His 
life to mortal eyeseems permaturely ended, 
and yet much work well done attests its use- 
fulness May his example inspire others toa 
like life. 


MR. EDMUND D. HALSEY. 

Edmund Drake Halsey, a respected and 
beloved member of the Morris County Bar, 
died at his home in Rockaway, October 11, 
of pleurisy, after a very brief illness. He 
was born in Rockaway September 11, 1840; 
was fitted for college at Phillips’ academy, 
Andover, Mass. Graduated from Prince- 
ton, with the philosophical oration, in 1860. 
He studied law with his brother, Samuel S. 
Halsey, 1860-’62, when he enlisted in Com- 
pany K., 15th regiment, N. J. volunteers. 
He was regularly promoted, becoming ad- 
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jutant in 1864. He continued with his 


regiment unti! January, 1865, when ill health 


compelled his resignation. He was ad- 


mitted to the New. Jersey bar November, 
1865, and as counselor in 1869. Practiced 
law in Morristown with his brother, Samuel 
H., 1865-75, since which he has practiced 
alone. He was always a strong Republican. 
He served in the state Assembly 1875 and 
76. 

He was not only a good lawyer, but a man 
of rare business ability, and devoted himself 
largely to practice in the Orphans’ court, 
besides having charge of many estates. He 
wrote and published a history of the 15th 
regiment, and many other historical pam- 
phiets. At the time of his death, he was 
president of the National Iron Bank, and a 
director of various financial institutions of 
his county. : 

The following are the resolutions adopted 
by the Morris County Bar on October 20, 
the committee being Messrs. Mills, Smith 
and W. W. Cutler: 

Resolved, That in the death of the late Ed- 
mund D. Halsey the Bar of Morris County 
has lost an able, learned and useful member, 
a genial associate and an amiable friend. 
That, asj member of this bar, we recall with 
keen memory and deep feeling the qualities 
and traits of Mr. Halsey which made him re- 
spected and beloved by his professional asso- 
ciates, his interest in all his duties, his con- 
scientious jand faithful discharge of all en- 
gagements and trusts, his warm sympathy 
with his younger associates and his constant 
regard for the honor and welfare of his pro- 
fession. 

Resolved, That we will attend, in a body, the 
funeral services of our deceased brother, 
which are to be held this afternoon, at his late 
residence in Rockaway. 

Resolved, That a copy of these resolutions 
be sent to the family of the deceased, and that 
Judge Willard W. Cutler be requested to pre- 
sent them atthe next meeting of the Morris 
Circuit court and request that they be spread 
upon the minutes of that court. 





WILLIAM A. RIGHTER. 

William A, Righter, of the Essex Bar, 
died at his home 978 Broad street, Newark, 
Oct. 18. He had been in ill health and his 
death was not unexpected. 

He was born in Parsippany, N. J., in 
1826, graduated from Union college, and 
entered the office of Joseph C. Hornblower 
asa student. He was admitted to the bar 












350 





in 1848, and began practice in Newark. Mr. 
Righter in 1876 was the Democratic nomi- 
nee in the Fifth Congressional District, 


which then comprised Essex and 
Hudson counties, but was defeated 
by the late Thomas B. Peddie, Re- 


publican, of Newark. In 1877-he was a 
candidate for the Democratic nomination 
for Governor, but the convention was stam- 
peded for Gen. McClellan. He wasa mem- 
ber of the Board of Health at different 
times. He was connected with several finan- 
cial institutions, and was one of the organ- 
izers of the Security Savings Bank at New- 
ark. 

The Essex Bar passed the usual resolu- 
tions declaring, among other things, the 
following : 

Resolved, That in William A. Righter we 
recognize one who, while an active member 
of the bar, was an honor to his profession, 
who by his fairness in his treatment of his 
fellows, and his industry in the service of bis 
clients, proved that he was actuated by those 
principles which should ever adorn the true 
lawyer. 

Resoived, That although the profession in 
the later years of his life lost the benefit of 
his active participation in their labors. yet 
they appreciate his constant and enduring 
interest ip all that benefited the bar of his 


native State. 
ABRAHAM D. CAMPBELL. 


Mr. Abraham D. Campbell, of the Bergen 
County Bar, died Oct. 9, at Hackensack, af- 
ter having been in failing health for two 
years past. He was born Oct. 10, 1842, and 
was in his 54th year. He graduated from 
the State Normal School, at Trenton, in 
1863, studied law with Mr. Garret G. Ack- 
erson, Jr., and was admitted to the New 
Jersey Bar, 1869, and as counselor, 1872. 
He was appointed prosecutor of the pleas in 
1870 to fill a vacancy, and in 1871 for a full 
term, and, with a brief interregnum, he 
filled that office for about a quarter of a cen- 
tury. Through his long practice in his 
long practice in this special line, he became 
one of the keenest criminal lawyers in the 
state. He was a member of Company C, 
Second Battalion of the State Militia; was 
promoted from Quartermaster to Captain and 
was subsequently retired with the rank of 
Brevet Major. 
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The following resolutions were passed by 
the Bergen Bar and entered upon the min- 


utes of the Court: 

Abraham D. Campbell was born at Pascack 
in this county in 1842. Admitted to the bar 
in 1868, he has been engaged in the active 
practice of his profession for more than % 
years; for % years of that time he served the 
state and county with great efficiency as pros- 
ecutor of the pleas. In his private practice 
he was painstaking and industrious and met 
with great success in his professional career, 
In his personal relations with bis brethren of 
the bar he was always courteous and oblig- 
ing; naturally of an amiable disposition, lib- 
eral an‘ generous to a fault, he attracted and 
retained the friendship not only of his imme- 
diate clients but of many others with whom 
he came in contact, and who esteemed him as 
a warm personal friend. He was sagacious 
and forceful, a wan of decided opinions, of 
strict integrity and possessed to an unusual 
degree the attributes of sound common 
sense and sympathy with all classes of the 
community. 

The members of the bar desire to express 
their profound sorrow at his death, and sin- 
cere sympathy with the bereaved members of 
his family, and as a mark of their esteem ask 
that these expressions be entered upon the 
minutes of the courts of this county. anda 
copy thereof be sent to the family of the de- 
ceased. 

Appropriate remarks were made by Sen- 
ator Johnson, Judge Van Valen, Milton 
Demarest, P. W. Stagg, R. M. Hart. A. De- 


Baun and Ernest Koester. 





WILLING TO BE SUED, BUT NOT 
STARVED. 





Daniel Webster was once sued by his 
butcher, and the man did not call upon him 
afterward to trade with him. Webster met 
him in the course of a few days, and asked 
him why he didn’t call. “Because,” said 
the man, “I supposed that you would be 
offended and wouldn’t trade with me any 
more.” To which Webster replied: “Oh, 
sue me as many times as you like, but for 
heaven’s sake don’t starve me to death.” 





NEW PORTRAITS OF JUDGES. 





A portrait of the late Vice Chancellor 
Van Fleet has been presented to the state 
by his widow, and has, been hung in the 
Chancery court room in the state house. 
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The painting is by Angelo Woodward, and 
is pronounced to be a good likeness of the 
late Vice Chancellor. 

The present Judge William L. Dayton, 
of the Court of Errors and Appeals has 
presented to the state a painting of his 
father, the late Justice Dayton, who died 
while minister to France. This portrait has 
been hung in the Supreme court chamber. 
Mr. F. H. Clark executed the picture, after 
a painting by May. It is a finished pro- 
duction. 

The only criticism generally pronounced 
about the average painting, as hung in pub- 
lic buildings, is, that it is not sufficiently 
“brought out.” Court rooms are not built 
with the object of making them, at some- 
time, a gallery of art, and hence the light 
falls on the pictures in improper directions, 
and often in very meagre amount. Of the 
many portraits now collected in the state 
house, that of Chancellor Zabriskie, in the 
chancery room, is most admired, not only 
because it is a speaking likeness, but be- 
cause spectators can see what it is. 





BOOK NOTICES. 





Srorres or New Jersey, by Frank R. 
Stockton. American Book Company, N. 
Y.; 254 pp., illustrated. 

The American Book Company is to be 
congratulated on preparing a New Jersey 
work which, while it serves the purposes 
ofareader in the public schools, will in- 
struct the children upon the heroes of our 
state, and even hold them under the spell 
of a fascinating interest. The author is a 
great novelist, but he knows equally well 
how to make entertaining an actual story 
in which fact, and not fiction, plays the 
leading part. Indeed, the work consists 
wholly of fact, but just enough of the imag- 
inative and the romantic about its telling to 
make it popular. The Newark Daily Ad- 
vertiser well remarked in its notices of the 
volume, that “the only criticism one feels 
like making of the book is that it is just 
about what the rest of us have meant to 
write these many years, and it is rather 
mean in Mr. Stockton not to wait until we 
were ready to do it!” 
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There are twenty-four of these stories and 
they begin back in the days when the In- 
dians called: this region Scheyichbi, and run 
down through colonial times to the later 
days when telegraph and steamboat inven- 
tions have aided to make Jerseymen useful 
and famous; and one value of the work is 
that it gives the authority for each of the 
stories. 

We feel a new pride in our Jersey ances- 
try since reading this book. Every Jersey- 
man ought to read it because, though prob- 
ably written for the younger people, it 
makes mighty interesting reading for the 
older. It is nicely bound and illustrated and 
costs only about 80 cents. 


HANDBOOK OF THE LAW OF PERSONS AND 
Domestic Revations, by Walter C. Tif- 
fany. West Publishing Co., St. Paul, 
Mion. 1896. 

The common law relating to domestic re- 
lations, especially that pertaining to hus- 
band and wife, has been greatly modified by 
statutes since the publication of Browne on 
Domestic Relations which was published in 
1883, and still further changes are being 
made from year to year by the various state 
legislatures. These subjects of legislation 
do not only embrace the general topics of 
Husband and Wife, Parent and Child, In- 
fancy, Guardian and Ward, &c., but the 
statutes go into the questions of public 
morals such as marriage, divorce, amuse- 
ments, sexual ethics, temperance, inhumani- 
ty, offences against public order, &. In 
most of the states the statutes have made 
changes as to the common law, and in some 
the statutes have almostentirely superseded 
the common law. In this book Mr. Tiffany 
has followed the general plan of the pre- 
vious works published in the Hornbook 
series, giving in the first place a concise 
statement of the law under each subdivision, 
and following this with a fuller treatment 
in the text. The plan which has been fol- 
lowed by the author is a clear one. He 
has first stated the common law rule and 
has then given the substance of such statutes 
as have been generally adopted, following 
these with a statement of the points de- 
cided by the courts. The book is divided 
into five parts. I. Husband and Wife; IT. 
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Parent and Child; III. Guardian.and Ward; 
IV. Infants, Persons not Compos mentis,and 
Aliens; V. Master and Servant. 


CoNSTITUTIONAL History OF THE UNITED 
STATES FROM THEIR DECLARATION OF 
INDEPENDENCE TO rHE CLOSE OF THE 
Crvit War by George Tichnor Curtzs, in 
Two Volumes. Vol. II, edited by Joseph 
Culbertson Clayton, New York. Harper & 
Brothers, Franklin Square, 1896.; pp. 
1,780. 


It is now more than forty years since the 
first part of Mr. Curtis’ History of the Con- 
stitution of the United States was published. 
It appeared in 1854,in two volumes, and 
was revised by him and. published in one 
volume in 1889, and at that time a second 
volume was announced as being in prepara- 
tion. The prospectus declared that the pe- 
riod to be covered by the second volume 
was from the adoption of the constitution 
to the close of the civil war and mentioned in 
order the principal topics to be treated. Mr. 
Curtis had already been occupied for twenty 
years in the preparation of the work and 
when he died rather suddenly in 1894, there 
were found thirteer of the chapters referred 
to in the prospectus and parts of other 
chapters with many notes and memoranda. 
The 13th chapter brings the book down to 
the election of 1876 and the work of the 
electoral commission. The unfinished chap- 

- ters were supplemental in their character. 
They related to the Impeachment of Presi- 
dent Johnson, the Judicial Construction of 
the Thirteenth, Fourteenth and Fifteenth 
Amendments, Lincoln’s Emancipation 
Proclamation, the Suspension of the 
Habeas Corpus, and the last chapter 
was to contain the author’s  con- 
clusion on the whole subject. Mr. Clayton 
has edited and revised the finished chapters 
and he has gathered in an appendix much 
of the material which Mr. Curtis had selec- 
ted anJ has added to it many important 
matters of great interest and value to stu- 
dents. We cannot attempt at this time a 
review of Mr. Curtis’ work. The first vol- 
ume dealt with the formation of the consti- 
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tution, and this one with the nature of it 
and with the history of opinion with regard 
to it and with its operation during nearly 
century.. Having prepared the first volume _ 


in the earlier half of that century, Mr. Cup. — 
tis gave to the second many years of 
thought during the latter half in which so _ 
many important results in constitutional 


development took place. 


4 
Z 


The first volume became at once a stand- 


ard authority and this one will necessarily | 
command the respectful attention of -stu- 


dents of history and constitutional law. 


Mr. Clayton has duly appreciated the im- 


portance of it to such students and has ade | 
ded to-it an appendix, containing much ma- 
terial of great value to them in their studies, 


This appendix contains, among other things, 
the following: Some Proceedings in the 


Continental Congress; the Declaration of a 


Independence; the Articles of Confedera- 
tion; the Ordinance of 1787 for the Goy- 


ernment of the Northwest Territory; the 


Constitution itself with references to all 
the cases in the Supreme Court, in which 
each article has been considered, the Ratifi- 
cation of the Constitution, the Ratification of 
the Amendments, the Arguments of George 
Tichnor Curtis in the Dred Scott case, the 
Statutes and Resolutions on the Great Com- 
promises on Slavery; the Opinion of Chief 
Justice Marshall in the Dartmouth College 
case; the Constitutions, provisional and 
final, of the Confederate States and a thor- 
rough analytical index to the Constitution of 
the United States and the Amendments 
thereto; several of the important Procla- 
mations of the President; the striking 
pamphlet on the Executive Power publish- 
ed by Judge Benj. R. Curtis in 1862, and, 
what is of great importance to students, a 
Bibliography of the Constitution compiled 
by Paul Leicester Ford. 

Mr. Clayton is certainly entitled to great 
credit for the thoroughness and discretion. 
with which he has edited this book. He 
has brought to the work the methods of the 
studious lawyer as well as the skill of a 
man of letters. E. Q. K. 











